Moore, Tania

—_— e === S e e = L R Sa————— |
From: Frakes, Sandie
Sent: Tuesday, September 7, 2021 7:41 AM
To: Agenda Alerts
Cc: Fikes, Cathy
Subject: FW: Noise Agenda Item.

From: larry mcneely <Imwater@yahoo.com>
Sent: Saturday, September 4, 2021 5:04 PM

To: CITY COUNCIL <city.council@surfcity-hb.org>
Subject: Noise Agenda Item.

Looks like we are enforcing Noise issues. | am right now across from Central Park they are having the Civil War re-
enactments super loud cannons. This does not really bother me but will these laws be equally enforced to these or do
they get a pass but a homeowner or business will be fined? what about the air show? So it is ok if you benefit but
everybody else is subject to enforcement? Careful what you wish for and vote for Hippicrits. If this is passed it must be
enforced equally no special permits, no exclusions and no Kings -X.

SUPPLEMENTAL
COMMUNICATION

Mesting Date: Q!?!anl
Ag&ndaitho.:,_é_S(Q" 112)




Moore, Tania

From: Frakes, Sandie

Sent: Tuesday, September 7, 2021 7:51 AM

To: Agenda Alerts

Cc: Fikes, Cathy

Subject: FW: Comments on Item 35 of the Agenda for 9-7-21 Noise Control
Attachments: Noise Deviation Amend w comments no highlights.pdf

From: David Treiman <dtreiman@earthlink.net>
Sent: Monday, September 6, 2021 1:51 PM
To: CITY COUNCIL <city.council@surfcity-hb.org>

Subject: Comments on Item 35 of the Agenda for 9-7-21 Noise Control SUPPLEMENTAL
COMMUNICATION

To the City Council

From resident David Treiman Mesting Lote; 9/?//”7{)9/

September 6, 2021

Agenda fem No.: &_5;[,?/ //}_)

Ordinances for Introduction Agenda item 35. 21-112

Approve for introduction Ordinance No. 4222 amending Chapter 8.40 of the
Huntington Beach Municipal Code (HBMC) titled Noise Control relating to the
control of unnecessary, excessive, and annoying sounds and protecting noise-
sensitive land uses, ensuring land use/noise compatibility, reducing noise from
mobile sources, and mitigating noise from construction, maintenance, and other
sources Approve for introduction Ordinance No. 4222, “An Ordinance of the City of
Huntington Beach Amending Chapter 8.40 of the Huntington Beach Municipal
Code Relating to Noise Control.”

My Comments:

This is a complex ordinance and a complex problem. There are legal issues and
drafting issues. But the most important issue is a policy issue. What types of noise
need to be further restricted and what types of noise currently prohibited or
restricted should be allowed to increase? The health hazards of noise are not fully
understood by most people. The scientific evidence is readily available. Implicit in
the decision to approve this ordinance is a decision to allow more or require less
noise that the City itself has declared to be harmful. Don’t decide until you feel
comfortable that you are not increasing the danger. Ask questions. Don’t settle for
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answers that leave you confused about the central health issue or confused about
whether the new procedures give a fair hearing to the people who will be most
affected by the noise increases.

8.40.010 Declaration Policy

A. In order to control unnecessary, excessive and annoying sounds emanating
from incorporated areas of the City, it is hereby declared to be the policy of the
City to prohibit such sounds generated from all sources as specified in this chapter
B. It is determined that certain noise levels are detrimental to the public health,
welfare and safety and contrary to public interest; therefore, the City Council does
ordain and declare that creating, maintaining, causing or allowing to create,
maintain or cause any noise in a manner prohibited by, or not in conformity with
the provisions of this chapter, is a public nuisance and shall be punishable as such.
(2379-7/79)

This is from 1979. During the 1970s governments began to recognize that not
enough attention was being paid to the health risks of excessive exposure to
noise. Laws were passed and agencies were created. Since then the
understanding of the danger of harmful noise has increased and so have the
medical studies documenting the medical consequences. The danger is far more
than merely being annoyed. In addition, the amount of noise in our society has
increased. Unfortunately many people, government officials included, do not give
adequate attention to the health risks. Ordinance 4222 addresses a variety of
problems. Some changes in the Code will make a significant difference in the
effort to control harmful noise. Some of the changes seem to allow some levels of
noise currently prohibited. It is your task to question whether the increases are
justified and have the health harms been adequately considered.

The changes also address some problems of legislative drafting - unclear or
contradictory rules and rules than do not make any sense or might be illegal. The
changes fix some problems | have previously reported. But some changes make
things worse and some problems are completely ignored. There is no way you
can solve these problems at a Council meeting. But you can ask staff to explain
what the changes are supposed to do and how they operate to provide a fair
system that will actually prevent new threats to public health and how they will
eliminate existing threats.



| live next to Adams Ave. directly across from the First Christian Church. From
2008 to 2011 there was a very large construction project, subject to a CUP. During
those three years the contractors frequently violated the Noise Ordinance and
engaged in construction practices prohibited by the Conditional Use Permit. | filed
complaints with Code Enforcement and once, on the advice of the Code
Enforcement officer, | reported violation of the Noise Ordinance to the police
(construction activities at 3 a.m. disturbing the peace). None of these complaints
resulted in any consequences. Since | had taught Local Government Law for
almost 30 years, | did some legal research and made an amazing discovery. The
City of Huntington Beach could only enforce conditions of approval by revoking
the permit, and they would never do that if the actions were those of a

contractor. The City of Huntington Beach had no authority to fine for most
violations of the Noise Control Chapter. The Code said that the Orange County
Health Department had that power (based on annual contracts with the City). The
County had discontinued that service around 2003. At first none of the city
personnel | told this to would believe me. It took until 2013 for the City Attorney’s
office to almost completely fix the CUP enforcement problem. MC 1.16.090. It
took until 2012 to get the City attorney to submit an amendment to MC 8.40.120
that granted enforcement authority to Huntington Beach officials to enforce the
Noise Control chapter. | was shocked to discover that the ordinance included
something new - a new permit with one purpose only - to allow certain noise
levels that had always been declared a public nuisance and “are detrimental to the
public health, welfare and safety and contrary to public interest.” 8.40.0100. This
is the Noise Deviation permit implement is implemented by 8.40.090(k) and
8.40.130 and 8.40.150.

Huntington Beach had gotten along without a noise deviation permit for more
than 100 years. There was no attempt to prove this was necessary. There also was
no procedure that required or produced a serious examination of the potential
harm. | have not discovered any environmental assessment required by CEQA for
any of the Noise Deviation permits granted by the Director. In addition, the new
provisions were terribly drafted.

| sent numerous memos to Council members, the City Attorney, and the Planning
Department about all the problems | identified. They are long an complex. It is not
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you job to solve these problems. But you need to have an idea of the scope of the
problems that Ordinance 4222 needs to fix. To provide an overview of the
problems with the Noise Deviation Permit | have attached a chart that | sent to city
officials identifying many of the problems with the Noise Deviation Permit code
sections. | don’t expect you to have time to read it but it provides a quick visual
sense of the scope of the problem.

At last ordinance 4222 is addressing many of the concerns | raised. | thank Dan
Kalmick for communicating my concerns and for making some helpful
suggestions. However, some issues are not addressed. Some improvements have
problems of their own, often due to the complexity of the problems or problems
of English grammar that often create ambiguity.

| have spent years thinking about these problems. | don’t expect you to
understand them immediately. All | ask of you is that you attempt to understand
well enough to ask questions regarding the following section sections:

8.40.090 - Are all these exemptions really necessary and should there be some
more limits on the type of noise being allowed?

8.40.130. Should there be a public hearing? How do these steps interact with the
CEQA required environmental assessment - What are the goals of each? Does the
CEQA assessment occur before, during, of after the steps in 8.340.130? The
sequence and timing for the various steps are confusing and require consideration
of the deadline for appeal discussed in section 8.40.150.

8.40.15 Can you understand how the hearing requirements in chapter 248 will
apply to an appeal from the Director to the Planning Commission? Does CEQA
have relevance to this step?

Thank you for your service to the city and its citizens.

David Treiman
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Moore, Tania

From: Frakes, Sandie

Sent: Tuesday, September 7, 2021 7:51 AM

To: Agenda Alerts

Cc: Fikes, Cathy

Subject: FW: Clarifiction regarding email attachment regarding item 35 for 9-7-21

From: David Treiman <dtreiman@earthlink.net>

Sent: Monday, September 6, 2021 2:39 PM

To: CITY COUNCIL <city.council@surfcity-hb.org>

Subject: Clarifiction regarding email attachment regarding item 35 for 9-7-21

| need to clarify what the attachment to my previous email is.

| attached my annotations describing problems with the Noise Deviation permit
that is the current city law as amended in 2012. It did this to illustrate the
problems that need to be addressed.

This is not the same the as the proposed changes to the Noise Control Chapter in
Ordinance 4222. Several of the problems raised in my attachment are addressed
in Ordinance 4222.

Sorry if this caused any confusion.

David Treiman
dtreiman@earthlink.net
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