LEASE AGREEMENT BETWEEN TANK FARM, L.C AND
THE CITY OF BUNTINGTON BEACH

THIS AGREEMENT is made and entered imto thié _6th day of _E&b:tuar_lL 2006, by and
between TANK FARM, LC (hereinafter called "LANDLORD™) and THE CITY OF HUNTINGTON
BEACH, a municipal corporation of the State of California (bereinafter referred to as "TENANT"). |

WITNESSETH:

1. LEASE SUMMARY

As used herein the followmg terms shall have the meanings set forth oppos1te them. Other
" terms may be defined in othcr parts of this Lease.

PREMISES: A portion of that certain improved real property' focated in the City of
Huntington Beach, County of Orange, State of California, set forth in the legal description
and diagram attached hereto and incorporated herein as Exhibit "A" and more particularly

identified as a portion of the 19031 Huntington Street in the City of Huntington Beach, State
of California.

TERM:  The term of this Lease shall be for ten years from the date of COMMENCEMENT
TENANT shall bave the option to extend the Lease for one ten-year term.

COMMENCEMENT: October 1, 2004,

TERMINATION; Notwithstanding the TERM, TENANT may terminate this Lease upon one
year written néf:i_ce to LANDLORD. Further, notwithstanding the TERM, LANDLORD may
terminate the Lf;éée at any time during the TERM hereof in the event that TENANT ceases 10
| engage in the PERMITTED USES for a continuous period of six (6) months, In the event that
the failure o eng'age in the PERMITTED USES is the result of the need fo repair, replace or
improve wells, pipéiine’s or other equipment necessary for the operation of the facilifies,
LANDLORD shall toll termjnation for non-operation for a period of six months from the
initial date of non-operation if TENANT has commenced and diligently pursues the necessary
repairs, replacement or improvements required to operate the facilitics within 10 days of
notice from LANDLORD. So long as TENANT is continuing fo diligently pursue the
necessary repairs, replacement or improvements, in LANDLORD's sole judgment, the tolling
of LANDLORD's right to terminate shall be extended for two (2) additional six-month
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periods_. In no event shall the tolling of LANDLORD's non-operation termination rights
exceed eighteen (18) months from the original date of non-operation. LANDLORD'may
exercise its right to terminate by providing TENANT with 10 days written notice of the
existence of the terminating condition. '

BASERENT:  $3,500 (Three Thousand Five Hundred Dollars) per month, adjusted
annually on the anniversary of the commencement

. TENANT’S SHARE ‘ 100%

FPERMITTED USES: ~ Oil Tank Farm for collection, storage, treatment and transportation
of uarefined oil,

SECURITY DEPOSIT:  $6,000

LANDLORD'S ADDRESS: Tank Farm, LC
, 19081 Buntington Strect
Huntington Beach, CA 92646
TENANT'S ADDRESS: City of Huntington Beach
2000 Main Strest

Huntington Beach, CA 92648

2. LEASE OF PREMISES; USES; ACCESS; TERMINATION CONDITION
 LANDLORD hereby Leases the PREMISES to TENANT and TENANT hereby Leases the

PREMISES from LANDLORD, for the TERM and subject to the provisions herein. The PREMISES

shall be used only for the PERMITTED USES and for no other purpose whatsoever, TENANT’S use

of the PREMISES, provided for herein, shall not interferc with the use, possession, or quiet |

enjoyment of LANDLORD'S property adjacent to the PREMISES. TENANT has inspected and

accepted property and improvements for the PERMITTED USES allowed herein. TENANT shall in

its use and enjoyment of the PREMISES cbserve and abide by, end shall require each of its

contractors, invitees and licensees to observe and abide by all laws, statutes, ordinances, rales and

regulations, any certificate of occupancy, and any recorded document affecting the PREMISES.

Netther TENANT nor any of its employees, invitees, or licensees shall permit any nuisance in, on

or about the PREMISES or commit or suffer to be committed any waste in, on or about the
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PREMISES TENANT’s use of the PREMISES shall not interfere with the use, possession, or quiet
enjoyment of LANDLORD's property

TENANT’s sele primary access to the PREMISES shall be from that property commonly
known as 19071 Hﬁntington Street, Huntington Beach, Cﬁlifornia ("TENANT‘S Property™), which
property is immediately adjacent to the PREMISES. TENANT shall install 2 fence around the
perimeter of the PREMISES to prohibit access from the PREMISES to LANDLORD'S property
adjacent to the PREMISES; said fence to include a logkable gate allowing LANDLORD access to
the PREMISES from LANDLORD'S adjacent property. Further, TBNANT hereby grants to
LANDLORD a right of entry through TENANT's Property for acccss(to the PREMISES.

TENANT may have secondary access to the PREMISES from LANDLORD's property, if such
access is required by TENANT, or its contractors, invitees and licensees, to perform essential
maintenance, repair or replacement of the improvements on the PREMISES. Such -access may be
granted by LANDLORD wupon reasonable advance notice from TENANT. TENANT shall
indemnify and hold LANDLORD harmless from ary and all lability that may arise from
TENANT’s aforesaid access pursuant to the terms and provisions of the article herein entitled

. “INDEMNIFICATION A.ND INSURANCE; SUBROGATION” to the same extent as if such liability or
damage bad ocourred on the PREMISES, TENANT’s access prbvided for herein shall not

interfere with the use, possession, or quict enjoyment of LANDLORD's property.

TENANT may have utility access to the PREMISES from, or across, LANDLORD's property,
inchuding TENANT's shipping pipeline, if such utility access is required by ’I‘ENANT for the use of the
improvements on the PREMISES. Such utility access may be granted by LANDLORD vpon reasonable
advance notice from TENANT. TENANT shall indemmify and ﬁold LANDLORD harmless from any and
all Hability that may arise from TENANT’s aforesaid utility access pursuant to the terms and provisions
of the article herein entifled “INDEMNIFICATION AND INSURANCE; SUBROGATION” to the same extent as
if such liability or damage had occurred on the PREMISES. TENANT'S utility aceess provided for herein
shall not interfere with the use, possession, or quiet enjoyment of LANDLORD's property.
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Upon TERMINATION of this Lease, TENANT shall return the PREMISES and i mpmvements
to the LANDLORD in the same condition as of the date the TENANT first took possession of the
PREMISES, normal wear and tear excepted,

3. IMPROVEMENTS

TENANT shall be solely responsible for operation, maintenance, repair and replacement as
necessary of all improvements presently existing or installed in the future on the PREMISES.
'TENANT shall maintain all Heenses and permits necessary to operate the improvements and

. TENANT shall be solely responsible for compliance with said permits and licenses.

4. BASE RENT

TENANT shall pay the BASE RENT in advance, to the LANDLORD on the first day of the
term. BASE RENT shali be paid to LANDLORD, without deduction or offset, at the first of each
month or all at commencement, at the address hercinafter set forth, or to such other person or at

such otlier place as LANDLORD may from time to time designate in writing,

On the third anniversary of the COMMENCEMENT (October 1, 2006) and on alternate
anniversaries thereafier (October 1, 2008, October 1, 2010, et cefera) during the TERM
(Adjustment Date), BASE RENT shall be increased by seventy five éercent (75%) of the increase,
if any, shown by the Consumer Price Index for All Urban Consumers U.S. City Average, All
Items (base years 1982-1984 = 100) (Index), published by the United States Department of
Labor Bureau 6f Labor Statistics, for the month immediately preceding the Adjustment Date as
compared with the Index for the same month in the immediately preceding calendar year
LANDLORD shall calcnlate the amount of this increase in BASE RENT after the United States
Department of Labor publishes the statistics on which the amount of the increase will be based.
LANDLORD shall give writien notice of the amount of the increase, ruultiplied by the number of
installments of rent due under this Lease since the Adjustment Date. TENANT shall pay this
amount, together with the monthly rent next becoming due under this Lease, and shall thereafter
ﬁay the monthly rent due under this Lease at this increased rate, which shall constitufe BASE
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RENT. LANDLORD’s failure to make the required calculations promptly shall not be considered
a waiver of LANDLCRD’S rights to adjust the monthly rent due, nor shall it affect TENANT"s
obligations to pay the increased BASE RENT, If the Index is changed S0 that the base year differs |
from that .in effect on the -COI\MNCEMENT, the Index shall be converted in accordance with
the convcrsion factor published by the United States Department of Labor, Bureau of Labor
Statistics. If the Index is discontinued or revised during the TERM, the government index or

computation with which it is replaced shall be wsed to obtain substantially the same result as if

the Index had not been discontinued or revised,

3, LATE CHARGES.
TENANT hereby acknowledges that late payment by TENANT to LANDLORD of rent and
other sums due hereunder will cause LANDLORD to incur costs not contefnpiated by this Lease,

the exact amount of which will be extremely difficult to ascertain, Such costs include, but are

ot limited to processing and accounting charges and late charges which may be imposed on

LANDiORD 'by the ferms of any mortgage or trust deed covering the PREMISES. Accordingly, if
any installment of rent or any other sum due from TENANT shall not be received by LANDLORD
of LANDLORD'S designee within ten (10} days after such amount shall be due, TENANT shall

. pay to LANDLORD g late charge equal to six percent (6%) of such overdus amount. The parties

hereby agree that such late charge represents a fair and reasonable estimate of the costs
LANDLORD will incur by reason of late payments by TENANT. Acceptance of such late charge
by LANDLORD shall in no event constitute a waiver of TENANT's default with respect to such
overdug amount, nor prevent LANDLORD from exercising any of the other rights and remedies

granted hereunder,

6. ALTERATIONS; REMOVAL OF IMPROVEMENTS
Throﬁghout the TERM of this Lease, TENANT sﬁaﬂ, at TENANT's sole expense, install, or
maintain, separate utility meters to be billed to TENANT for the improvements on the PREMISES.

Further, TENANT, at TENANT’s sole expense, shall maintain the electrical shipping purmp,
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TENANT shall be solely responsible for the utility charges for the improvements on the
PREMISES. Except as required by this Lease, TENANT shall not alter or improve the PREMISES,

or attach any fixtures or eqmpment thereto without LANDLORD's prior written consent Any
alterations or improvements to the PREMISES consentcd to by LANDLORD shall be made by
TENANT at TENANT's sole cost and expense. The contractor or person selected by TENANT to
make alterations or improvements must be approved in writing by LANDLORD prior to.
éomenccment of any work. LANDLORD shall have the right to require tﬁat any such
contractor hired by TENANT shall, prior to commencing work, provide LANDLORD with a
perfonnance bond and a labor and materials payment bond in the amount of the contract price for
the work naxmng LANDLORD and TENANT (and any other person designated by LANDLORD)

as co-obligees.

Al alterations, additions, fixtures and improvements, made in or upon the PREMISES either
by TENANT or LANDLORD shall immediately become LANDLORD's property and, at the end of
the TERM hereof shall, at LANDLORD's option, either {1) remain on the PREMISES without
compensation to TENANT {(2) be removed by LANDLORD for TENANTs account or {3) be
removed by TENANT at TENANT's sole expense. The removal of the improvements shall
include the repair of any damage to the PREMISES caused by the removal of such improvements,
and shall include restoration and remediation of the land underlying and' surrounding the
improvements to the same conditions that existed prior to TENANT's possession as reflected in
the PHASE I ENVIRONMENTAL SITE ASSESSMENT REPORT dated May 27, 1997 and the
ENVIRONMENTAL SITE ASSESSMENT dated August 5, 1997 prepared for Chevron Land and -
Development Compar’zy by Miller Brooks Environmental, Inc.. If LANDLORD elects to remove
the hﬁprovemcnts for TENANT's account, TENANT shall reimburse LANDLORD for the cost of
removal. (including a reasonable charge for LANDLORD's overhead) within ten (10} days after

receipt of a statement therefor,
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7. INDEMNIFICATION AND INSURANCE; SUBROGATION

(a) TENANT hereby waives all claims against LANDLORD for damage to any property
6£* injury, illness or death of any persons in, upon or about the PREMISES arising at any time
and from any causé whatsoever other than solely by reason of the negiigence or willful act of

" LANDLORD, its employees or contractors. TENANT shall protect and hold LANDLORD
han:nless and defend LANDLORD against any and all clauns or lability for any damage o
any property or injury, illness or death of any person: 1) occurring in or about the PREMISBS
or any part thereof arising at any time and from any cause whatsoever other than solely by
reason of the negligence or willful act of LANDLORD, its employees or contractors, and 2)_

 occurting in or about any part of the PREMISES when such demage, injury, illness or death
shall have been caused in whole or in pari by the act, neglect, omission or faylt of TENANT,
its agents, servants, employees, confractors, invitees or licensees (inclnding without
limitation, when such damage, injury, fliness or death shall have been caused in part by
LANDLORD, its employees or cuntractors) The provisions of this paragraph shall survive the
~ termination of this Lease,

(b} TENANT shall, at its sole cost and expens:c, obtain and keep in force during the
TERM, fire and extended coverage insurance on TENANT's improvements, fixtures,
fumishings é_nd equipment in and upon the PREMISES in an amount not less than one
hundred per cent (100%) of the full replacement cost (without deduction for depreciation)
thereof. All ramounts received from the insurance specified in this subparagraph shall first be
app}ied to the payment of the cost of repair or replacement of any of TENANT's
improvements, fixtures, furnishings and equipment that were damaged or destroyed, or, if
this Lease terminates prior to such repair or replacement bcmg made, paid over to
LANDLORD to the extent that the improvements or fixtures damaged or destroyed would
have become LANDLORD's property pursnant to the provisions of this Lease.

(c) TENANT shall, at its sole cost and exps:nse; obtain and keep in _forcé during the terms

hereof comprehensive, or commercial, general liability insurance (bodily injury and property
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damage), including contractual Hability to cover Liability assumed under this Lease, with a
limit of iiability of not less than five million dollars {35,000,000) per ocourrence for injury to,
illpess of, or death of persons or for damage to property occurring in, upon or about the

PREMISES. All such insurance shall insure the performance by TENANT of the indemnity

agreement set forth herein. -

(d) Citj: of Huntington Beach Self-Insurance, Al or any portion of the coverages the
City of Huntington Beach, as the tenant hereunder, is required to maintain under this Lease
may be maintained under a program of tenant self-insurance or under policies that include
self-insured retentions or deductibles larger than tﬁose typi cailf carried by similarly situated
tenants.  The City of Huntington Beach shall advise LANDLORD of the self-insurance
program, self-insured rotentions, or deductibles. LANDLORD shall not unreasonably

- withhold consent to the self-insurance program, setf-insured retentions, or deductibles, The
‘Ciity of Huntington Beach shall provide reasonable assurances of the sufficiency of net worth
and net current assets upon demand by LANDLORD, LANDLORD’s consent to self-insurance
by the City of Huntington Beach shall not be decmed to be consent to self-insurance by ény
assignees or successors of the City of Huntington Beach.

{e) Except as provided for above with respect to éelfuinsumnce by the City of Huntington
Beach, all insurance required under this paragraph and all renewals thereof shall be issued by
such responsible companies qualified to do and doing business in the State of California as
may be approved by LANDLORD. Each policy shall expressly provide that fhe policy shall

ot bé cancelied or alicred without thirty (30) days prior written notice to LANDLORD. All
-insurance under this paragraph shall name Tank Farm, LC, and its affiliates, as additional
insureds, shall be primary and non-contributing with any insurance which may be- carried by
LANDLORD, and shall expressly provide that LANDLORD, although named 2s an insured,
shall nevertheless be entitled to recover against TENANT under the policy for any lbss, injury
or damage to or suffered by LANDLORD, its employees and éoniractnrs, and shall contain a

standard "cross liability" or "Severability of interest” clause. Upon the issuance thereof, each
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such policy or a duplicate or certificate thereof shall be delivered to LANDLORD for its
retention, In the event that TENANT shall fail to msure or shall fail to furnish to LANDLORD

upon notice 1o do so, any such policy, duplicate policy or certificate as herein required,
LANDLORD may from time to time effect such insurance for the beﬁeﬁt of TENANT or-
LANDLORD or both of them for a period not exceeding one year, and any premivm paid by
LANDLORD shall be recoverable from TENANT as additional rent on demand. The term
"afﬁliates“. meané_ any entity (including an individual) that controls, s controlled by, or is
under common control with a party bereto and an entity shall be deemed to control znother if
it 5wns, directly or indirectly, more than fifty percent (50%) of the voting or equity interest in
such other. |
(f) TENANT waives on behalf of its insurers all policies of fire, theft, public liability,
workers compensation and other insurance now or hereafler exisﬁng during the TERM hereof
and purchased by rits Insuring or covering the PREMISES, or amy portion or any contents
- thereof, or any operations therein, all rights of subrogation which any insurer might
otherwise bhave to any claims of TENANT against LANDLORD. LANDLORD waives on
behalf of its ‘insur'ers under all policies of fire, theft, public liability, workers compensation
and other insurance now or hereafter existing during the TERM hereof and purchased by its
insuring or covering the PREMISES or any portion thereof, or anf operations therein, all
rights of mbrogation which any insurer might otherwise have to any claims of LANDLORD
against TENANT in excess of the limits of any insuwrance. TENANT is required to can’yr
pursnant to this paragraph, LANDLORD and TENANT shall each, prior to or immediately
affer the execution of this Lease, procure from each of the instrers under all policies of fire,
theft, public Hability, workers compeasation and other insurance now or hereafter existing
during the terms hereof and purchased by either of them fnsuring or covering the PREMISES,
or any portion thereof, or any operations therein, a watver of all rights of subrogatioﬁ which
the insurers might otherwise have as against the other, to the extent required by this

subparagraph. This subparagraph shall not be construed to require LANDLORD or TENANT
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to obtain any insurance coverage not otherwise required by this Lease nor to waive any rights
of recovery that either LMWLORD or TENANT may have directly against the other to the

extent that any loss or damage giving rise to any such right of recovery is not actually

covered by insurance.

8. ASSIGNMENT AND SUBLETI‘iNG
TENANT shall not, without the prior written consent of LANDLORD, which consent shall not be
unreasonably withheld, assign or hypothecate this Lease or any interest herein or sublet the
' PREMISES or any part thereof, of permit the use or oceupancy of the PREMISES by any person
other than TENANT or its employess, iﬁvitees or licensees. LANDLORD hercby reserves the
right to condition any such approval upon LANDLORD's determination that the proposed
assignee s financially responsible as 8 TENANT and that the_proposcd assignee is bikely to
conduct a business on the PREMISES of a type and quality substantially equal to that conducted
by TENANT. Unless LANDLORD is endeavoring to exercise a remedy under section 1951.4 of
the California Civil Code or any successor statute (to the extent LANDLORD is obligated to
permit an assignment of the PREMISES thereunder), any proposed assignee shall only be entitled
to engage in the same use of the PREMISES as set forth in Article 1 above, In no event shall any
such TENANT be entitled to engage in any other use, LANDLORD reserves the right fo transfer
the PREMISES and assign this Lease to the new owner,

9. LANDLORD'S RIGHT OF ENTRY

LANDLORD may enter the PREMISES at any reasonable time to 1) inspect the PREMISES; 2)
exhibit the PREMSEé to prospective purchasers, lenders or TENANT's; 3) determine whether
TENANT is complying with all its obligations hereunder, 4) repair, alter or otherwiso prepare the
PREMISES for reoccupancy if TENANT vacates the PREMISES prior to the expiration of the
TERM, and 5) take any other measures, including inspections, repairs, alterations, additions and
improvements to the PREMISES a$ may be necessary or desirable for the safety, protection or

preservation of the PREMISES. Any such entry shall be for a reasonable period enly and, if
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" TENANT has not vacated the PREMISES, cause as little interference to TENANT as reasonably
possible, TENANT hereby waives any claim for dmgcs for any infury or inconvenience to or
interference with TENANT’S business, any loss of occupancy or quiet enjoyment of the
PREMISES or any other loss occasioned by such entry. LANDLORD shall at aft times have the
right to use any and all means that LANDLORD may deem proper in an emergency in order to
obtain entry to the PREMISES. Any entry to the PREMISES obtained by LANDLORD by any of
said means, or otherwise, shall not under any circamstances be construed or deemed to be a

forcible or unlawful entry into a detainer of the PREMISES or an eviction, actual or constructive,

of TENANT from the PREMISES, or any portion thereof.

10. LIENS

TENANT shall keep the PREMISES free from any lens arising out of any work performed,
materiel furnished or obligations incurred by TENANT. LANDLORD shall have the right to post
and keep on the PREMISES any notices that may be provided by law or which LANDLORD may
deem 1o be propér for protection from such liens, or to take any other action necessary to remove

or discharge liens or encumbrances at the sole expense of TENANT.

'11. EVENTS OF DEFAULT

The occutrence of any one or more of the following events ("Event of Default") shall

constitute a breach of this Lease by TENANT:

* (a) If TENANT shall fail to pay any rent, or additional rent, or any other sums or charges
payable by TENANT hereunder, when and as the same becomes due and payable; or

(b) If TENANT interferes with the use, possession, or quiet enjoyment of LANDLORD's

property adjacent to the PREMISES and LANDLORD 1s prevented from using, and does not use, all

or part of LANDLORY's propesty adjacent to the PREMISES 2s a result of TENANT's inferfercnc;z

| éna‘ if this interference contimues for either three (3) consecutive business days after TENANT's

receipt of notice from LANDLORD describing the nature of the intcx:fefcnce or ten (10) business

days in any twelve-month (12-month) period after TENANT's receipt of such nofice; or
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{(¢) If TENANT shall make a general assignment for the benefit of creditors or shall
admit in writing its inability to pay its debts as they become due, or shall file a petition in
o bankruptcy or shall be adjudicated a bankrupt or msolvent or o
(d) If this Lease or any estate of TENANT hereunder shall be levied upon under any
atbachment or execution and such attachment or execﬁtion-is not vacated within ten (10}
days; or | |

(¢) If TENANT shall abandon the PREMISES.

' 12. REMEDIES.

In the event of any such default or breach by TENANT, LANDLORD may al any ftime
thereafier, with or without notice or demand and without limiting LANDLORD in the exercise of
R any right or remedy which LANDLORD may have reason of such default or breach:

(a) Terminate TENANT's right to possession of the PREMISES by any lawfol means, in
which case this Lease shall terminate and ’I‘ENANT shall immediately surrender possession the
PREMISES to LANDLORD. In such event LANDLORD shéﬂ be entitled to recover from
TENANT all damages incurred by LANDLORD by reason of TENANT's default, including but
not limited to the cost of récovering possession of the PREMISES; expenses of reletting,
including necessary renovation and alteration of the PREMISES, reasonable attoméys‘ fees and

-any real estate comimission actually paid; and the waorth at the time of award by the court having
Jurtsdiction thereof of (i) the unpaid rent and other éharges and adjustments called for undcr the
Lease which had been carned at the time of TERMINATION, (ii) the amotmt by which the
unpaid rent and other charges and adjustments called for under the Lease which would have
been earned after TERMINATION until the time of award exceeds the amount of such rental loss
for the same period which the TENANT proves could have been reasonably avoided, and (iii} the
‘amownt by which the unpaid rent and other charges and adjustments callf:ii_rfo: under the Lease
for the balance of the TERM after the time of such award exceeds tﬁe amoﬁﬁt of such rental loss
for the same period that TENANT proves could be reasonably avoided, and (3v) any and all costs

incurred by LANDLORD for the taking of an iIlVBIlfQI’Y of, removal of and/or storage of any and
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all property left in, upon or sbout fhc PREMISES by TENANT, following TENANT's
abandonment; vacating or otherwise surrendering of PREMISES. The warth at the time of award
of the sums referred to in clauses (i) and (i) above, shall be computed by allowing interest from
the due date at the highest legal rate attainable. The worth at the time of award of the amount
refr_:zred toin clausé (ii) above, shall be computed by discounting such amount at the discount
rate of the Federal Reserve Bénk' of San Francisco at the time of award plus one percent (1%).
As used herein rent shall include charges equivalent to rent. ‘

(b) Maintain TENANT's right to possession, in which case this Lease shall continue in
effect whether or not TENANT shall have abandoned the PREMISES. In such event -
LANDLORD shall be entitled to enforee all of LANDLORD's r,ightsrand remedies under this
Lease, including the right to recover the rent énd any other charges and adjustments as it
becomes due hereunder. | ‘

(c} Pursue any other remedy now or hereafter available to LANDLORD under the laws or
judicial decisions of the state of California, and recover as damage the value of any free or
partial rent or other Lease concessions which may have been granted to TENANT hercunder
prior to any such default. Notwithstanding the foregoing, LANDLORD shall not be liable for
nor required to credit post judgment replacement Lease rental income sgainst prejudgment
rental loss or other monetary damage sustzined by LANDLORD as a result of any such
default on part of TENANT bereunder and TENANT hereby waives any right TENANT may

~ have to so apply such replacement Lease rental credit, if applicable.

13, ATTORNEY FEES

IF'TENANT, the City of Huntington Beach, assigns its rights under this lease to any third party, or is
succeeded by any third party under operation of law, the following attomeys fees provision shall be
applicable to the parties to this lease thereafter: In the e?ent suit is brought by LANDLORD or
TENANT fo enforce the terms anci‘provisions of this agreement or to secure the performance hereof, the
prevaﬁihg party shall be enfitled to attorney's fees and costs of suit from the other party.
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14. ABANDONMENT

If TENANT shall abandon or serrender the PREMISES, or be dispossessed by process of law
or otherwise, any personal property belonging to TENANT and left on the PREMISES shall be
deemed to be abandoned, and, at the option of LANDLORD, LANDLORD may sell or otherwise

dispose of such personal property in any commercially reasonable manner,

15, HAZARDOUS MATERIALS

(a) TENANT shall not (either with or without negligencg) cause or permit the escape,
disposal or release of any biologically or chemically active or other hazardous substances, or
materials in or about the PREMISES or the property of which the PREMISES are a part,
TENANT shall not allow the storage or use of such substances or materials in any marnmner not
saﬁcﬁoned by law or by the highest standards prevailing in the industry fér the storage and
use of such substances or materialg, nor allow to be brought in or on the PREMISES or the
property of which the PREMISES are a part any such materials or substances except 10 use in
the ordinary éourse of TENANT's business, and then only after written notice is givpn o
LANDLORD of the identity of such substances or materials, Without limitation, hazardous
sobstances ‘and materialg shéll mean any substance which is toxic, ignitable, reactive, or
corrosive and which is regulated, now, or in the foture, by any local government, the State of
Calif‘orm'a, or the United States Government, and shall inclnde those _described in the
Comprehensive Enxrironmental Response, Compensation and Liability Act of 1980, as
amended, 42 U.S.C. Section 9601 et seq., the Resource Conservation and Recovery Act, as
amended, 42 U.S,C. Section 6901 et seq., any applicable state or local laws and the
rcéulaﬁons adopted under these acts, TENANT shall also comply with the Safe Drinking
Water and Toxic Enforcement Act of 1986 (Health & Safety Code Section 25249.5 et. seq,),
and shall provide notice and warning to all pérsons required under such law to be notified
and/or watned of the existence of any chermicals known fo cause cancer or reproductive
toxicity, and which chemicals shall also be included within the defimition of Hazardous
Materials hercin set forth.
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(b) If any lender or governmental agency shall ever require testing to ascertain whether or
not there has been any release of hazardous materials, then the reasoﬁable costs thereof shall be
reimbursed to LANDLORD from TENANT upon demand as additional charges if such

* requirement applies to the ?REhﬁSES. TENANT shall execute affidavits, representations and the
like from_b'inc to time at LANDLORD's request conceming TENANT's best knowledge and belief
regarding the presence of hazardous substances or materials on the PREMISES. In addition,
TENANT shall undertake to comply with any and all applicable laws, statutes, and ordinances,
concerning, Mous substances and matcdals to which_fENANT, in the course of its business in
the PREMISES, is subject, and TENANT hereby agrees to cooperate with LANDLORD as may bé
required by LANDLORD’s underta!dﬁg to similarly comply. In all events, TENANT shall
indemnify an& hold LANDLORD harmless from all Hability, claims, penalties, fines, judgments,
costs, Josses, damages and éxpt;nses of any kind, including, without lmitation, cleanup costs, a
decrease in value of the PREMISES, damages due fo loss or restriction of rentable or usable
space, or any damages due to adverse impact on marketing of LANDLORD's property, and any
and all sums paid for settlement of dlaims, consultant fees, expert fees, and reasonable attorney's
fees incurred by LANDLORD as a result of TENANT's breach regarding hazazdous materials on
br about the PREMISES occurring while TENANT is in possession, or elsewhere if caused by
TENANT or persong -acting under TENANT. ’I'Bis indemniﬁcaﬁon includes, without h'mi‘caﬁon,
any and all costs incurred due to any investigation of the site or any cleanup, removal or
restoration mandated for a federal, state or local agency or political subdivision, Without
limitation to the foregoing, if TENANT causes or permits the presence of any hazardous
substance on the PREMISES and such results in contamination, TENANT shall prompﬁy, at its
sole expense, take any and all necessary actions to return the PREMISES to the condition existing
prior o the presence of any hazardous substance on the PREMISES. TENANT shall first obtain
LANDLORD's approval for any such remedial action. The within covenants shall survive the
expiration or earfier TERMINATION of the Lease TERM. -
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{c} TENANT hereby acknowledges that prior to executing this Lease, LANDLORD has
disclosed to TENANT, and TENANT has had an oﬁpammity to review, information and
reports that LANDLORD has in its actual possession concerning the presence, Or non-
presence, of hazardous materiéls or substanées on the PREMISES, TENANT further hereby
acknowledges that its execution of this Lease shall be deemed as TENANT’s acceptance of

the aforementioned information and reports disclosed to it by LANDLORD,

16, OIL-RELATED HAZARDOUS M’ATERIALS AND OIL CONTAMINATION

() TENANT shall not cause or permit any oil-related hazardous material to be brought upon, kept
or used in or about the PREMISES by 'I'fiNANT, its agents, employess, contractors or invitees, without
the prior written consent of LANDLORD,” If TENANT breaches the obligations stated in the preceding
sentence, or if the presence of any oil-related hazardous material on the PREMISES caused or pemntmd
by TENANT results in contamination of the PREMISES, or if contamination of the PREMISES by any
oil-related hazardons material ofherwise occurs for which TENANT is legally liable to the LANDLORD
for damage resulting thereffom, then TENANT shall indemnify, hoid LANDLORD harmess, and defend
LANDLORD (with counsel reasonébly acceptabie to LANDLORD) from any and all clairns, judgments,
damages, penalties, fines, costs, Hiabilities or losses which arise during or after the Lease TERM & &
result of such contamination. This indemmification includes, Without [iritation, any and all costs
incurred due to any investigation of the\site or any cleanﬁp, rémoval or restoration mandated for a
federal, state or local agency or political subdivision. Without hmltauon to the foregoing, if TENANT
Causes or patmxts the presence of any hazardous substance on the PREMISES aud such results in
contamination, TENANT shall pmmpﬂy, at its sole expense, take any and all necessary actions o retumv
the PREMISES to the condition existing prior to the presence of amy hazardous substance on the
PREMISES, TENANT shall first obtain LANDLORD's approval for any such remedial action, The
within covenants shall survive the expiration or earlier TERMINATION of the Lease TERM.

(b) TENANT ghall be using the PREMISES for the collection, storage, treatment and t:anspoztaﬁoﬁ
of unrefined oil, which may not be considered 2 Hazardous Material as defined above, TENANT shall

indernnify, hold LANDLORD harmless, and defend LANDLORD (with counsel reasonzbly acoeptable
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to LANDLORD) from any an all claims, judgments, damages, penalties, fines, costs, Habilities or josses
which arise during or after the Lease TERM as result of eny cortarnination resulting from or associated
with the collection, storage, freatment and transportation of oil and/or separated water.

(¢) Notwithstanding the ft;rcgbing, in the event that remediation for the contamination disclosed in.
that certain draft report prepared by Geo Remediation, Inc., dated March 26, 1996 (the "Report") is
required by an agency of competent jurisdiction, LANDLORD shall be responsible for such remediation,
A éopy of the Report is attached hereto as Exhibit "B and incorporated herein by ﬂ:is-refcx_enoe.

17. WAIVER

The waiver by LANDLORD or TENANT of any breach of any -agree:maﬂt, covenant, condition
or provision herein contained shall not be deemed to be a .waiver of any subsequent breach of the
same or any other agreement, covenant, condition or provision herein contained, nor shall any
_ custon or practice which may grow up between LANDLORD and TENANT in the administration
of this Lease be construcd to waive or to lessen the right of LANf)LORD or TENANT to insist
upon the performance by LANDLORD or TENANT in strict accordance with this Lease. The
subsequent acceptance of rent hereunder by LANDLORD or the payment of rent by TENANT
shall not be deemed to be a waiver of any preceding breach by LANDLORD or TENANT of any
agreement, covenant, condition or proviston of this Lease, other than the failure of TENANT to
pay the particular rent so accepted, regardiess of LANDLORD's or TENANT"s knowledge of such

preceding breach at the time of acceptance or payment of such rent.

18, NOTICES
- All notices and demand which may or are required to be given by either LANDLORD ar
TENANT to the other hereunder shall be deemed to have been fully given which made in writing
and deposited in the Untied States mail, certified or registered, postage prepaid, and addressed as
follows: to TENANT at TENANT’s address, or to such other place as TENANT may from time to
" time designate in a noticé o LANDLORD, or delivered to TENANT at the PREMISES; to
LANDLORD at LAﬁDLORD's address, or to such other place as LANDLORD may from time {o
170f24

LEASE AGREEMENT BETWEEN TANK FARM, LC AND THE CITY OF HUNTINGTON BEACH




”

17112006 revision

time designated in a notice to TENANT. TENANT hereby appoints as its agent to receive the
service of all dispossessory or distant proceedings and notices thereunder the person in charge of
or occupying the PREMISES at the time and if no person shall be in charge of or occupying the

PREMISES, then such service may be made by attaching the service on the main entrance of the
PREMISES. o

19, HOLDING OVER.
Should TENANT hold over afler the TERMINATION of fhis Lease without the consent of
LANDLORD, unfil such time as TENANT shall surrender possession of the PREMISES to

LANDLORD, TENANT shall be obligated to reimburse LANDLORD for the fair market rental
value of the PREMISES.

20. REAL ESTATE BROKERS

TENANT warrants and represents that TENANT has not authorized or employed, or acted by
implication to authorize or to employ, any real estate broker or agent to act for TENANT in
cornnection with this Lease. TENANT shall hold LANDLORD harmless fro.m and indemnify and
defend LANDLORD against any and all claims by any real estate broker, agent or any other
person, other than the Broker, for any commnission, finder's fce or other compensation as a result

of TENANT’s entering into this Lease.

21. OPTION TO EXTEND

(a) Grant of Option, LANDLORDl hereby grants o TENANT the option to extend the
TERM of this Lease for one (.1).additi0na1 ten (10} year period (the “Extension Option™). The
option granted herein is personal to TENANT and may not be assigned by TENANT. The
- . extension period (the “Option Peﬁog”) shall begin on'the day after the originally fixed
expiration date of the original term of the Lease, or the day after expiration date of the initial

option period, as applicable, however: '
(1) TENANT shall have no right to cxervise the Extension Option during the period
commencing with the giving of any proper Notice of Default and continuing until the
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noticed Default is cured or has commenced to be cured;
(Z) TENANT shall not have a right fo commence the term of the Extension Option if;
(i) TENANT has failed 1o pay LANDLORD any monetary obligation of TENANT owing
under thé Lease for a-period of thirty (30) calendar days after such obligation becomes
due agd which said obligation is still unpaid at the commencement of the term of the
Bxtension Option; or (1) if TENANT has received: at leas{ five (5) total Notices of
Defanlt of a non-monetary or monetary nature; or at least three (3) total Notices of
Default of a monetary nature, from LANDLORD prior to TENANT’s exercise of the
Extension Option, whether or not such defaults have been previously cured by TENANT;
(LANDLORD shall waive the requirements of this sﬁﬁéection 50 long as thé TENANT is
the City of Huntington Beach.) |
(3) TENANT shall exercise the Extension Option in writing to LANDLORD no earlier
! -than twelve (12) months and no later than six (6) months prior to the Expiratioﬁ Date of
the original torm.
(b) Terms of Option. All the terms and conditions of this Lease, except where
‘ | specifically modified by this Article shall apply.
(¢) Rent During Option Period.
(1) The BASE RENT for the term of the Option Period shall be the “Fair Market
} Rental Value” of the PREMISES, based upon their highest and best use at the time of
' valuation, but shall in no event be less than the adjusted rent being paid during the month
-pridr to the effective date of the Option Period _
t  (2) The phraée “Fair Market Rental Value” 'shall mean tﬁe annual amount that a
- willing TENANT would pay and & willing LANDLORD would accept at arm’s length for a
similar property, regardless of the actual us‘e. The Fair Market Rental Value may also
| designate.pariodic rental increases znd similar ecconomic adjustments. The Fair Market
Rental Value shall be the adjusted Rent in effect as of the beginning of the Option Period,

even though the determination may be made in advance of that date, and the parties may
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use recent trends in rental rates in determining the proper Fair Market Value as of the
beginning of the option period. | |

(3) If TENANT exercises the Extension Option, LANDLORD shall determine the Fair
Market Rental Value by using its good-faith judgment. LANDLORD shall provide TENANT
with written notice of such amount and the actnal new rental rate within thirty (30) calendar
days afler TENANT exercises the Extension Option. TENANT shall have fifteen (15)

calendar days (“TENANT’s Review Period”) after receipt of LANDLORD's notice of tho new

rental within which to accept such rental, In the event TENANT fails to accept in writing
such rental proposal by LANDLORD, then such proposal shall be deemed rejected, and
LANDLORD and TENANT shall attempt to agree upon such Fair Market Rental Value, using
their best good-faith efforts, If LANDLORD and TENANT fail to reach agreement within
fifteen (15) calendar days following TENANT’s Review Period (*Cutside Agreement Date™),
then each party shall place in & separate sealed envelope its final proposal as to the Fair
Market Rental Value, and such determination shall be submitted to arbitration i accordance
with subsections (1) through (5) below. In the event that LANDLORD fails to timely generate
the initial notice of LANDLORD's opimion of the Fair Market Rental Value, then TENANT -

- may commence such negotiations by pi:oviding the initial notice, in which event LANDLORD
shall have fifieen (15) calendar days (“LANDLORD'’s Review Period™) after receipt of
TENANT’s notice -of the new rental within which to accept such rental. In the event
'LANDLORD falls to accept in writing such rental proposed by TENANT, then such proposal
shall be deemed rejcctcd and LANDLORD and TENANT shall attempt in good faith to agree
uporn such Fair Market Rental Value, using their best good-faith efforts. If LANDLORD and
TENANT fail 1o reach agreement within fifieen (15) calendar days following [ANDLORD’é
Review Period (which shall be, in such event, the “Outside Agreement Date” in lien of the
above definition of such datc), then each party shall place in a sepatate sealed envelope their
final proposal es to Fair Market Rental Value, and such determination shall be submitted to
arbm‘ahon as provided below.
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() Arbitration of Disputes.

(1) LANDLORD and TENANT shall moet with each other within .ﬁva (5) business
dayé after the outside agreement date and exchange their sealed envelopes and then open
such envelopes in each other’s presence, If LANDLORD and TENANT do not mutually
agree ﬁpon the Fair Market Rental Value within one (1) business day of the exchange and
opening of envelopes, then, within ten (10) business days of the exchange and opening of
-envelopes, LANDLORD and TENANT shall agree upon and jointly appoint a single
arbitrator who shall by profession be a real estate broker or agent who shall bave been
active over the five (5) year period ending on the date of such appointment in the leasing
of property similar to the PREMISES in the geogxaphicall area of the PREMISES. Neither
LANDLORD nor TENANT shall consult with such broker or agent‘as to his or her opinion
as to the Fair Market Rental Value prior to the appointment. The determination of the
Arbitrator shall be limited solely to the issue of whether LANDLORD’s or TENANT’s
submitted Fair Market Rental Value for the PREMISES is the closest fo the actual Fair
Market Rental Value for the PREMISES as determined by the Arbimdr, taking into
account the requirements for determining fair market rental value set forth hersin. Such .
Arbitrator may hold such hearings and require such briefs as the Arbifrator, in his or her
sole discretion, determines is necessary. In addition, LANDLORD or TENANT may
submit to the Arbitrator (with a copy to the other party) within five (5) business days after
the appointment of the Arbitrator any market data and additional information such party
deems relevant to the determination of the Fair Market Remtal Value (“FMRYV Data™),
and the other party mey submit a reply in writing within five (5) busiﬁess days after
receipt of such FMRY Data,

3] -The Arbitrator shall, within thirty (30) days of his or her appointment, reach-a
decision as to whethor the parties shall use LANDLORD’s or TENANT's submitted Fair
Market Rental Value and shall notify LANDLORD and TENANT of such determination.

(3) The decision of the Arbitrator shall be final and binding upon LANDLORD and TENANT,
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(4) I LANDLORD and TENAN’;‘ fail to agree upon and appoint an arbitrator, then the
appointment of the arbitrator ghail be made by the presiding judge of the Orangc County
-Superior Court, or, if he or she refuses to act, by any judge having jurisdiction over the

parties. ' '

(5) The cost of the arbitration shall be paid by the losing party. The prevailing party
shall also be enti_tled to an award of its reasonable attomeys fees.

(6) Notice: By initialing in the space below you are agreeing to have any dispute
arising out of the matters included in the “Arbitration of Disputes™ provision in this
article decided by neutrsl] arbitration as provided b_;y California law énd you are giving up E '
any rights vou nﬁg’ht possess {o hé,ve the dispute litigated in a court or jury trial, By
initialing in the space below you are giviﬁg up your judicial rights to discovery and
appeal, uniess those rights are specificalty included in the “Arbitration of Disputes”
provision. If you refuse to submit to arbitration after agreeing to this provision, you may
be compelled to arbitrate under the authority of the California Code of Civil Procedure.
Your agreement to this arbitration provision is voluntary.

(7) We have read and understand the foregoing and agree to submit disputes arising
out of the matters included in the “Arbitration of Disputes’; provision to neutral
D) 22

(LANDLORD initials) (TENANT initials)

arbitration,

(e) Security Deposit, Upon the commencement of the first month of the Option Period,
TENANT shall deposit with LANDLORD such finds as may be necessary o increase_

TENANT’s Security Deposit to an amount equal to the new monthly BASE RENT,

22, GENERAL PROVISIONS - _

{a) If there be more than ope person of entity constitufing the TENANT, the obligations
hereunder imposed upon TENANT shall be joint and several.

(b) Time is of the essence of this Lease and each and 2l of its provisions.
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(c) The agrecmcnts covenants, conditions and provisions herein contained shall, subject

e

to the prov:smns as to assignment, apply to and bmd the heirs, executors, admzmstrators, é :

successors and assxg:ns of the parhcs hereto ,7“‘ ' .

oy

(d) This Agree:mcé:nt sets-forth thl? entire agreemen beﬁifb}n thepartles with regard to the
subject matter hereof All agreemgnts covenants, ripreseutaﬁons, and warranties, express
and nnphed oral and wnttcn of ﬁae parties with regard to the subject matter hereof are
contained herein, m the Exh1b1ts- hereto, and thc documents' referred to herein or
implementing the prov1sxons hereof : Bxcept as may Ebe expressly confirmed herein, no other
agrcements covcnants representam;ns or Warrantxes, express or implied, oral or wnttcn,
have been made by. -elther party to the other with respect to the subject matter of this
Agreement, All prior and contemporaneous conversahons negotiations, posmblc and alleged
agreements and representations, covenants and warrantaes with respect to the subject matter
hereof are waived, me:rgcd herein and supsrseded hercby. This is ah integrated agreement.

(e} This Agreement can be an’aénded only by a-written agreement executed by both
parties. No breach of any pz:ovisioﬁ hereof may be waived umless in writing signed by both

of the parties hereto. Waiver of the breach of any one provision hereof shall not be deemed a

waiver of any other breaioh of the same provision or the breach of any other provision hereof,

(D In thé event that any covenant, condition, or other provision contained herein is held
to be invalid, void, or illegal by any court of competent jurisdiction, the same shall be
deemed severable from the remainder of this Agreement and shall in 1o way affect, impair,
or invalidate aﬁy other cofenant, condition, or other provision shall be deemed invaﬁd due {o
its scope or breadth, such covenant, condition or other provision shall be deemed _vaIid to the
extent of the scope or breadth permitted by law. |

(g) Paragraph titles or captions_contained herein are inserted as a matter of conx;enicnée
and for reference, and in no way define, limit, extend, or describe the scope of @s

! Apreement or any provision hereof.

(h) No provision of this Agreement is to be interpreted for or against either party because
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- that party or that party's legal representative drafted such provision,
(1) Whenever the singular number is used herem and when requxred by the context, the
same shall include the plural, and the mascuhnc, femmme and newter genders shall each
include the others, and the word “pgrson" shall mclugc corporation, firm, partnership, joint

venture, trust or estate.

.(§) This Agreement may be executed in twa or more counterparts, cach of which shall be

an original, but all of which shall constitute one and the same instrument.
(k) This Agreement shall bé governed by, construed, and enforced in accordance with
the mtemal laws of the State of California, applied to contracts made in California by

Cahforma dozmmhanes to be wholly performed in California.

IN WITNESS WHEREOF, the parties hereto have caused this Lease to be executed by and

through their authorized offices the day, month and year first above written,

CITY OF HUNTINGTON BEACH, a
pumnicipal corporation of the State of
California, TENANT

Do Soottoman

Mayor

TANK FARM, LC, LANDLORD ATTEST

By: William Ellis clr(}b;e:k Wﬂ@ |

APPRGVED AS TO FORM:

( ‘/g"tyAttomg i g 1225/3,.,

REVIEWED AND APPROVED: ‘ %‘IATED AND APPROVED:
ﬁuxmwfuﬂf Qﬁ \ PV LS 2, é%a\/~
City Adrhinistrator Fn’e Chlef
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